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Report Overview

• Review of The Brown Act
• Overview of Alleged Brown Act Violations
• Report & Illustrations
• Public Comment



Brief Review of The Brown Act
Purpose
• To ensure that almost 

all aspects of the 
decision-making 
process of legislative 
bodies of local 
agencies are 
conducted in public 
and open to public 
scrutiny.



Brief Review of The Brown Act

“All meetings of the legislative body of a local 

agency shall be open and public, and all persons 

shall be permitted to attend any meeting of the 

legislative body of a local agency, except as 

otherwise provided in this chapter.”

Gov. Code § 54953(a)



Brief Review of The Brown Act

Brown Act-at-a-Glance

ü Is the body a legislative body?

Ø If so, the Brown Act applies.

ü Is the gathering a meeting?

Ø If so, the meeting must be open and public.

üHas adequate notice been provided of the meeting?

Ø If not, then no formal actions can be taken. 

ØAny actions taken are null & void.



Brief Review of The Brown Act
What is a meeting?

• a majority of the members of 
the legislative body

• to hear, discuss or deliberate 
upon any matter under their 
jurisdiction

• action is not required
• conversations between 

members on issues 
confronting the agency is 
sufficient



Brief Review of The Brown Act
What is NOT a meeting?
• individual contacts between 

members
• conferences and seminars 
• community meetings
• social or ceremonial 

occasions
• attendance at standing 

committee meetings
• meetings with other 

legislative bodies



Brief Review of The Brown Act
Serial Meetings
• meetings that at one time 

involve a portion of the 
legislative body, but eventual 
involve a majority

• a member of a legislative 
body can meet with 
constituents & confer with 
colleagues or staff

• avoid daisy chain & hub-
spoke communications

• applies to emails, text 
messages, blogs, and social 
media



Brief Review of The Brown Act
Serial Meetings

• In-person meetings
• Telephone conversations
• Emails
• Written correspondence 
• Use of intermediaries
• Social networking sites, 

such as Facebook and 
Twitter



Brief Review of The Brown Act
Serial Meetings - Exceptions

• one-on-one communications 
by a non-member (i.e., staff) 
with members of the legislative 
body

• communications to call or 
schedule a special meeting



Brief Review of The Brown Act
Other Key Provisions
• Meeting agendas must be posted prior to a meeting.

• Regular meetings – at least 72 hours prior
• Special meetings – at least 24 hours

• At every regular meeting, the public has a right to directly address 
the body on any item of public interest if that item is under the 
jurisdiction of the body.

• No action or discussion allowed for any item not listed on agenda, 
except under specific circumstances.

• Closed sessions are authorized for specific topics, but must be 
noticed, briefly described in agenda, and report out may be 
required if an action is taken



Brief Review of The Brown Act
Other Key Provisions (continued)
• [Relevant] Closed Session Topics

1. Real Property Transactions
2. Litigation [Existing, Anticipated, & Initiation]
3. Personnel Issues

• Appointment
• Performance Evaluation
• Discipline/Dismissal/Release

4. Labor Negotiations
5. Grand Jury Testimony (subpoena)
6. Threats to Public Services of Facilities 



Report



Report
Categories of Brown Act Violations
1) Improper Closed Session Descriptions on Meeting Agendas
2) Improper Reporting Out Following Closed Sessions
3) Failure to Hold a Public Vote Following Closed Sessions
4) Board Action on an Item Posted as Informational
5) Improper Limitations on Public Comment
6) Serial Meetings Among Board Members

Other Consideration
1) Use of personal email accounts



Report
Use of Personal Email Accounts
• any public employees communication about official agency 

business is subject to the Public Records Act, regardless of the 
device or the account that transmits the communication

• when it comes to personal devices, employees should search their 
own devices for records that are responsive to a request (

• after proper training on how to distinguish what is a public vs. 
a private record

• employees will need to be prepared to sign affidavits that they 
have conducted adequate searches and produced the responsive 
records

(San Jose (2017) 2 Cal.5th 608)



Overview of Alleged Violations
PRA Requests & Productions
• PRA Request #2: All emails that former Trustee McDonald 

“permanently deleted” from his District trash folder on or after 
January 19, 2018. [Qty: 123 Records]

• PRA Request #7: All emails from February 26, 2018, to March 26, 
2018, in which one or more Board members are either senders or 
recipients of the emails and which in any way refer to or concern 
the District, its Board, or Ms. Kittay.  [Qty: 1,005 Records]

• PRA Request #8: All emails that related to the District that Trustee 
Bershatsky has had in any personal email account at any time 
from February, 2017, to May 7, 2018. [Qty: 2,211 Records]



Overview of Alleged Violations
PRA Requests & Productions
• PRA Request #9: All emails that related to the District that former 

Trustee McDonald has had in any personal email account at any 
time from February, 2017, to May 7, 2018. [Qty: 1,690 Records]

• PRA Request #11:  (1) The email referred to by Trustee 
Zambrano  in his Jan. 18, 2018, 8:16 pm email to former Trustee 
McDonald by the following sentences:  “Btw I received a long 
email from a person named Dave Herman re many problems at 
the library.  I asked him if he would share his concerns with you  
He hasn’t responded.” (2) All other emails between Trustee 
Zambrano and Dave Herman.  [Qty: 9 Records]



Overview of Alleged Violations
PRA Requests & Productions
• PRA Request #16:  (1) The agenda for the Board meeting held on 

August 17, 2017, at Loma Alta Park Community Center. (2) The 
notice required by Government Code §54956(a) to be posted on 
the District web site for the Board meeting on August 17, 2017, at 
Loma Alta Park Community Center. (3) The minutes of the Board 
meeting on August 17, 2017, at Loma Alta Park Community 
Center. (4)  All emails that refer to the August 17, 2017, Board 
meeting on August 16, 2017, except for those previously produced 
in the initial response to PRA #8 received this past Monday.  [Qty: 
11 Records]



Report
Serial Meetings Among Board Members

Findings
1. The serial meetings were prevalent over the course of the entire 

timeframe covered by the PRA requests.
2. The violations are steeped in an incomplete understanding of 

the Brown Act—by both staff and Board members.
3. There appears to be a lack of intention by the Board members to 

hide things from the public.
4. Often, the violations were attempts by the Board members to 

manage District operations.
5. With proper guidance, there were simple corrective actions that 

the staff and Board members could have taken.



Report
Serial Meetings Among Board Members

The serial meetings were prevalent over the course of the entire 
timeframe covered by the PRA requests.



Report
Serial Meetings Among Board Members

The violations are steeped in an incomplete understanding of 
the Brown Act—by both staff and Board members.



Source: PRA #8 - 0000011



Source: PRA #8 - 0001826



Source: PRA #9 - 0000394



Report
Serial Meetings Among Board Members

There appears to be a lack of intention by the Board 
members to hide things from the public.



Source: PRA #9 - 0000145



Source: PRA #9 - 0000361



Report
Serial Meetings Among Board Members

Often, the violations were attempts by the Board 
members to manage District operations.



Source: PRA #8 - 0001817



Source: PRA #8 - 0001192



Report
Serial Meetings Among Board Members

With proper guidance, there were simple corrective actions that 
the staff and Board members could have taken.



Source: PRA #8 - 0000454



Source: PRA #8 - 0000454



Public Comment


